Mr J Aoun
Coldunell Group
Coldunell House
Dawes Court
Esher
Surrey
KT10 9QD
By email only
john.aoun@coldunell.co.uk
6 March 2013

let.003.CW.SF.19340001

Dear John
DRINKWATER FARM, MALDON ROAD, BRADWELL-ON-SEA, ESSEX
Further to our meeting on 14 February 2013, we have pleasure in providing a
planning appraisal for Drinkwater Farm.
Summary
There is an extant permission for 12 new houses and workshops on the site but
we understand that the houses are too large for the local market and few
institutions will lend on live/work units. You are therefore seeking permission
for a wholly residential scheme (use class C3), of detached houses at a higher
density than currently approved.
This appraisal includes the following:
•

A brief description of the site and surroundings;

•

A summary of the relevant planning history; and

•

A staged strategy for achieving a wholly residential, higher density scheme
on the site.

Overall, we think that there is a good chance of achieving your objective for this
the site. This is primarily due to the extant permission which is a strong fallback position, the current oversupply of employment land in the district, the
council’s lack of five year housing land supply and the government’s current
emphasis on house building.
Site and Surroundings
The rectangular site measures approx. 4.45 hectares and has a frontage to
Maldon Road. It is approximately 1.5 miles to the south west of Bradwell-onsea, outside the settlement boundary. The site was previously used as a

maggot factory and fish bait farm but production ceased in the 1990s and the
buildings have since been demolished.
The site is outside the Bradwell-on-sea settlement boundary and is designated
as a Special Landscape Area (SLA) in the council’s adopted planning policy.
Part of it is also allocated for mixed housing and B1 business use. All of these
designations are likely to be carried forward in the council’s emerging Local
Development Plan.
Planning History
Planning permission for six live/work units was granted in 2004
(FUL/MLA/03/00247). That permission was never implemented.
Appeal scheme
In 2007, the council refused planning permission for ‘12 new houses and
workshops’ (FUL/MAL/07/00842). The reasons for refusal are included in
Appendix 1. The ranch-style semi-detached houses were sited around
courtyards. Each unit comprised a residential floor area of 251sqm, a workshop
floor area of 40sqm and a garage of 33sqm. The ‘workshop’ element was
approximately 16% of the residential area. The scheme in effect doubled the
number of units compared to the 2004 permission, and retained the same ratio
of business floor space per dwelling.
At appeal, the Inspector identified two main issues:
1. the location of new development and effect on the character and
appearance of the area; and
2. whether the location was unsustainable.
An important material consideration for the Inspector was that, at the time, the
site benefitted from an extant consent for six live/work units (granted in 2004).
The Inspector would have preferred a greater proportion of business use in the
appeal scheme but he acknowledged that 12 units would result in more B1
floorspace and a more efficient use of land than the six units.
The appeal was allowed and planning permission granted in June 2008, subject
to conditions. The appeal decision is included in Appendix 2. Three of the
conditions (6, 7 and 8) related to the use of the workshop element and are
discussed elsewhere in this appraisal. There was no Section 106 legal
agreement.
Has the appeal scheme been implemented?
The appeal permission was subject to a three year time limit condition, requiring
the development to be commenced by 22 June 2011. Research has been
carried out to ascertain whether the appeal scheme was in fact implemented
and therefore extant.
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The one pre-commencement condition (requiring approval of materials) was
discharged by the council several months beforehand, on 25 February 2011
(refer to Condition 2 decision notice in Appendix 3).
The correspondence that we have seen between the developer and highway
authority (Essex County Council) indicates that works were commenced on site
before 22 June 2011. A list of correspondence is included in Appendix 4.
The works comprised a bell mouth junction at the front of the site onto Maldon
Road. Although we have not yet visited the site, we are confident that the
appeal scheme has been lawfully implemented and is therefore extant.
However, we suggest that formal confirmation is also sought from Maldon
District Council.
Section 73 application to remove conditions (2011)
The JTS Partnership (on behalf of Barion Homes) applied to remove the
restrictive live/work conditions (6, 7 and 8) in July 2011 (FUL/MAL/11/00634).
However, the council refused the application and this is discussed in more
detail below.
Strategy
Given that the council appears to have considered the previous Section 73
application in an irrational manner, the scope for further muddled thinking (when
also having to consider an increase in density), suggests to us a two staged
approach:
•

Firstly submit a new Section 73 application to remove the restrictive
live/work conditions 6. 7 and 8; and

•

Secondly, submit a new application which proposes more units on the site.

The key issues that need to be assessed and justified in the applications are:
•

the loss of employment land in the district;

•

the principle of wholly residential development on the site; and

•

higher density housing in a countryside location.

Remove restrictive live/work conditions
The adopted Maldon District Replacement Local Plan 2005 requires any
redevelopment of the site to incorporate an element of employment use
(approximately 1.8ha of the site is allocated for mixed housing and B1 business
use under policy E2). The appeal scheme provided approximately 480 sqm of
B1 floorspace and this was controlled by conditions imposed by the Inspector in
2008.
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The JTS Partnership (on behalf of Barion Homes) applied to remove the three
live/work conditions in July 2011 (FUL/MAL/11/00634):
•

•
•

Condition 6 - required the business floorspace of each live/work unit to be
ready for occupation before the residential floorspace, and also the business
use had to commence before the residential use;
Condition 7 - restricted the business floorspace to Class B1 (e.g. offices,
R&D or light industry); and
Condition 8 - restricted occupation of the residential floorspace to a person
employed in the business floorspace of that unit (or dependents etc).

However the council amended the description of development from that set out
on the application forms to:
Removal of conditions 6, 7 and 8 from application
FUL/MAL/11/00634 to allow for the approved 12 new
houses with workshops to be occupied without any
business/employment use.
It seems that officers mistakenly viewed the application as an attempt to
remove the employment use altogether (as surmised by JTS Partnership in
their note of a meeting with officers on 1 December 2011). The council refused
the application on 12 September 2011 for the following reason:
The removal of conditions 6, 7 and 8 from application
FUL/MAL/07/00842 is deemed to be unacceptable as it
would result in permanently occupied dwellings outside and
remote from a development boundary in an unsustainable
location without justification for their siting in this rural area.
The development would therefore be contrary to policies S2,
H1, T1 and E6 in the adopted Maldon District Replacement
Local Plan, and also to national advice contained within
PPG3 and PPG13.
A copy of the Section 73 decision notice is included in Appendix 5.
In our opinion, the evidence submitted in support of the application was rather
weak and the council’s decision making process was confused. It is too late to
appeal that refusal but we suggest that a fresh Section 73 application is
submitted to remove these three conditions.
The council will assess the application against policies that protect employment
land and other material considerations. It is likely that the council’s emerging
Local Development Plan will also seek to keep the employment designation on
part of this site. Therefore, the submission will need to address the following:
•

Evidence of being advertised "For Sale" by estate agents operating in the
locality, and in local newspapers and commercial property journals circulated
throughout the district and county, for a period of at least three months at a
price to reflect its current lawful use. Confirmation of a lack of interest will
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also be required;
•

Evidence that few financial institutions will lend on live/work units;

• Appraisals to demonstrate that the appeal scheme is not viable compared to
a wholly residential scheme of the same floor area;
•

Evidence from the council’s Employment Land Review (ELR) (March 2009)
that identifies an oversupply of employment land in the district up to 2021;

•

Reference to guidance in the National Planning Policy Framework (NPPF)
that states that policies should avoid the long term protection of sites
allocated for employment use where there is no reasonable prospect of a
site being used for that purpose. The NPPF goes on to state that where
there is no reasonable prospect of a site being used for the allocated
employment use, applications for alternative uses should be treated on their
merits having regard to market signals and the relative need for different
land uses to support sustainable local communities; and

•

Evidence confirming the council’s lack of five year housing land supply
(discussed in more detail in the housing section below).

Overview
Providing the above marketing and viability information is available, we are
confident that we can work with your marketing agents and local estate agents
to submit a robust policy argument to the council to overcome the previous
reason for refusal on loss of employment grounds.
Submit application for housing
Once the live/work conditions have hopefully been removed, we suggest that an
outline planning application is submitted seeking permission for the principle of
a higher density wholly residential development on the site. At this stage, we
anticipate that access only would be applied for (part of which has already been
approved and built out). Details of scale, layout, appearance and landscaping
would form the ‘reserved matters’ that would follow once outline planning
permission has hopefully been granted. However, bearing in mind the planning
history of the site and its Special Landscape Area designation, it is likely that we
would need to indicate the proposed density at the outline stage and provide
some illustrative plans and images showing the scale and layout. Input from a
landscape architect to justify any visual impact would also help.
In addition to the visual material, the submission will need to include justification
in policy terms and other ‘material considerations’:
•

Justification that the proposed density is design-led and optimises the use of
the site, whilst still respecting the character and appearance of the
countryside, the designated Special Landscape Area and neighbours’
amenity - The site is outside the adopted Bradwell settlement boundary and
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also outside the proposed extended boundary that is being promoted in the
emerging Local Development Plan. It is worth noting that the 12 house
scheme (on a 4.45ha site) has a very low density of only 3.37 dph and the
Inspector was satisfied that it would have an acceptable impact. For
comparison purposes, even applying half of the council’s current lower end
density target of 30dph would yield over 50 houses, although this would be
very optimistic for this site. We are carrying out further research on the
typical densities that are being permitted in countryside locations. Once we
have more justification, we will be able to liaise with your architects so that
layouts are sketched up and you can run viability appraisals;
•

Justification that the proposed level of affordable housing (or none) is the
most that can be provided on the site and still render the scheme viable The adopted policy requires up to 30% of dwellings on this site to be
affordable and the threshold is 12 or more dwellings (or residential sites of
0.4ha or more). Looking forward, the council’s preferred approach in their
emerging Local Development Plan lowers the threshold to five or more
dwellings (or a site area of at least 0.5 ha), and the level of contribution
required on this site would be 25%. A further round of consultation is
expected on the Local Development Plan in early summer 2013 and we it
may be worth submitting formal representations to safeguard your position,
in tandem with any application;

•

Evidence that the additional traffic generated by more housing would be
acceptable - The site is not particularly accessible to local facilities or
services, or by public transport. At the appeal, the Inspector adopted a
realistic approach and accepted that in rural areas there is more reliance on
cars. He noted that the additional traffic generated by the 12 unit scheme
would not be significant (compared to the six unit scheme) and concluded
that the location was not so unsustainable as to justify refusal. We will need
to rely on this;

•

Evidence that there is a shortage of housing land in the district - For
example, the Housing Land Supply Statement (September 2011) sets out
the council’s rolling five year housing requirement of 563 units between 2011
and 2017 and concludes that there is a deficit of 249 units;

•

Justification as to why the council’s Strategic Housing Land Availability
Assessment (SHLAA) review, which is due this summer, should include the
site - It was surprising that the site was discounted in the July 2012 SHLAA,
bearing in mind it has an extant permission for 12 unit. It may also be
prudent to submit formal representations on your behalf to promote the site
through the SHLAA and the Local Development Plan this summer, in
tandem with any planning application;

•

Reference to the government’s drive to increase house building - The NPPF
requires all local planning authorities to provide five years’ worth of housing
against their housing requirements, with an additional buffer. Maldon District
Council cannot currently demonstrate this; and
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•

Evidence that the appeal scheme houses are too large for the local market.

Overview
Overall, this site presents an opportunity to contribute further to the housing
supply in the district over the next few years. We are confident that we can
work with your architects, landscape architects, transport consultants and
agents to submit a high quality desing-led application for a higher density
residential scheme.
Progress alternative uses on site
It is important to exhaust all options to achieve open residential C3
development on this site, before having to look at alternative strategies that may
be more acceptable in policy terms. For example, these could include
concentrating all of the previously approved ‘work’ element in one place on the
site, providing a community use instead of the business element, or providing
100% agricultural and essential workers' accommodation.
Review the Community Infrastructure Levy
The Community Infrastructure Levy (CIL) is being rolled out across England and
Wales. It is a tax on the gross internal floorspace of new development and is
payable to local authorities upon commencement of development. The
council’s draft CIL charging schedule consultation is not expected until mid2014 and adoption beyond that. Bearing in mind these timescales, hopefully
you will not be liable to CIL. However, it will be important to keep abreast of
progress and submit representations where appropriate because this nonnegotiable payment will have financial implications for this site.
Engage with the council and community
Effective consultation with the council officers and councillors, the Parish
Council, local amenity groups and neighbours will be key to the success of each
stage of the planning strategy for this site. Firstly we suggest submitting a preapplication advice enquiry to the council, to introduce ourselves as a new team
and explain our strategy to submit a fresh Section 73 application to remove the
conditions. A face to face meeting would be useful and the council charges in
the region of £720.00 (including VAT) for a meeting at their offices, followed up
by written advice. If considered to be a ‘Strategic Proposal’, the fees would be
£1,200.00 (including VAT), plus a negotiable fee for further advice and
meetings.
A further pre-application enquiry, prior to submitting an outline application,
would also be useful. A list of reports and drawings required for the preapplication advice enquiry is included in Appendix 6.
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We hope that this appraisal is helpful and sets out a useful strategy to achieve a
higher density wholly residential scheme on the site. We look forward to
advising you further.
Yours sincerely

Caroline Wilberforce
Enc:
cc:

Appendices 1 – 6 (as listed in letter)
Simon Foster, Urban Matrix
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APPENDIX 1

Appendix 1

Reasons for refusal of application 07/00842, as set out in the Council’s Decision Notice dated 26
November 2007:

1 The proposed development is considered to be unacceptable as it proposes uses upon land that
are contrary to the land use allocation within the Development Plan. In addition, the proposed
business floor space is considered to be an under utilisation of the developable area/plot size and
therefore is considered not likely to make a positive contribution to the rural economy or job base
within this part of the district which in turn may put pressure on the release of further land elsewhere
on the district. The proposal would be contrary to policy E2 of the Maldon District Replacement Local
Plan.
2 The site lies within an area where rural planning policies of restraint apply, as set out in policy S2 of
the Maldon District Replacement Local Plan. This policy seeks to provide strict control over new
buildings in rural areas beyond defined settlements. New development should be strictly controlled to
that essential for agriculture, forestry or other rural uses specified in that policy. The proposed
development of the site for purposes unspecified in policy S2 is contrary to the development plan.
Furthermore, the development of this rural site for housing, remote from community services and
essential support services/facilities and inaccessible by a range of means of transport, would
represent an unsustainable form of development contrary to Maldon District Replacement Local Plan
policies S2 and T1.
3 The proposed development, by reason of the siting, layout, form, size, appearance of the buildings,
associated activities and domestic paraphernalia, would have a harmful and adverse effect on the
character and appearance of this open, undeveloped rural site, to the detriment of the visual amenity
of this countryside location, contrary to policies S2, BE1, CC6 and CC7 of the Maldon District
Replacement Local Plan.

APPENDIX 2

APPENDIX 3

APPENDIX 4

Appendix 4

Correspondence regarding implementing bell-mouth junction on Maldon Road:

•

Letter from The JTS Partnership LLP to Essex County Council dated 17 February 2011 (including
enclosure – Proposed site plan showing visibility splays 7493/01)

•

Letter from Walker Associates to Essex County Council dated 17 March 2011 (including
enclosures – Highway Junction Works C6025/CE1 and Pavement & Drainage Construction
Details C6025/CE2)

•

Letter from Essex County Council to Walker Associates dated 21 March 2011(including enclosures
regarding testing materials, and site inspection procedures)

•

Letter from EJ Taylor & Sons to KRD Management dated 4 April 2011

•

Email from Ken Bass to Barion Homes dated 5 April 2011 (and attachment – revised quotation)

•

Letter from Essex County Council to Barion Homes dated 11 April 2011

•

Email from Ken Bass to Barion Homes dated 4 May 2011

•

Email from Ken Bass to Barion Homes dated 17 June 2011

•

Letter from The JTS Partnership to Maldon District Council dated 22 June 2011 (including
enclosures – Letter from Essex County Council to Barion Homes dated 11 April 2011, Letter from
Richard Dewick (Trans) to Barion Homes dated 21 June 2011, Soil Test Certificate, Highway
Junction Works C6025/CE1, Pavement & Drainage Construction Details C6025/CE2, Letter from
Barion Homes to Essex County Council dated 8 April 2011

•

Letter from The JTS Partnership to Maldon District Council dated 26 July 2011

APPENDIX 5

APPENDIX 6

Appendix 6

Maldon District Council - Pre-application advice enquiry
List of reports and drawings required:
•

Site Location Plan (1:2500) with site outlined in red

•

Existing Site Layout Plan showing the site or building as exists, including existing uses/floor areas

•

Proposed Site Layout Plan showing how buildings/uses would be located and how access would
be obtained

•

Sketch drawing and photographs of the site as existing

•

Elevations and/or sketch plans of the development being proposed

•

Draft Design and Access Statement

•

Details of consultants already undertaken (i.e. neighbours, the Highways Authority)

